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Q. CSIC members were excited to hear the Federal C,uurl ] dLLl"

sion.! What does this decision mean to CSIC and 1t5 mcmbf.rs ‘

: loday?
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U.S. War Re5|sters' and
~ the Legality of the Iraq
War

Edward C, Corigan, B.A., M.A,, LL.B.

The entry of U.S. Army deserters into Canada who are refusing (o
fight in lraq has brought into focus the legal issue of conscien-
tious objection as a basis for making a claim for protection of
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A. No. We have transparent standards of education and admis-
sion from coast to coast to coast, If you apply for CSIC member-
ship you must meet our national standard. In our view a national
patchwork of standards works against the interest of the con-
SUTNET,

CSIC’s national standards serve as one of the key reasons why our
members are recognized as Authorized Representatives u nder the
IRPR, |

I think it is also important to note that all the Provingial
Nominee Programs have also chosen to refer (o the Authorized
Representative regulations when dealing with paid representa-

thves, s

Q. Overall, what has been the greatest impacl of tegulation (o
date? BRI

A. Well, we're here! We're happening! If you've been involved as
Tong as | have in this single issue, you will know what an achieve-
ment this truly is! 1t has been an uphill batde.

~onsultants said “please regulate us”, We pushed the government

to regulate us and fnally regulation is here. The consumer now
has a mechanism to choose a qualified counsel and has very tan-
gible ways to seek redress.

Our profession  pow  has  transparent, meatingful
education/competency standards that include mandatory con-
tinuing professional development, & mandatory E&Q insurance
program, a <credible complaint/discipline mechanism and
avenues whereby unregulated practitioners who prey upon their

clients can be reported and prosecuted for doing so.

(816 will continue to worl to with our stakeholders to improve
the system,

(), Ts there anything else you would like to add?

A. Yes, there are some new programs coming online to assist our
members. The first initiative will be the creation of a “Peer
Practice Review Panel (PPRP). The panel will provide
advicefinterpretations on practice related issues faced by mem-
bers under our Code of Professional Conduct, This advice can be
sought by the member on an anonymous basis and is designed to
assist our members in conforming to our rule of conduct,

The second initiative involves the creation of a process similar to
an employee assistance program, whereby members will be able

to receive assistance and counselling with personal matters that
could improve their ability to serve the best interests of their
clients before the matter becomes one of discipline.

I hope | have helped your readers gain a better understanding of
the Society and its efforts to deliver on its joint mandates of
accreditation and consumer protection, T think it's fair o say that
it is still very much a work in progress.

My, Ryan, on behalf of ImmQuest and all CSIC members, | thank
you for tuking the time (o answer our questions. We look forward to
our first conference in Toranto in May. See you thete.

Aileen Farrol is @ CSIC member, working under the mentorship of
Cecil L. Rotenberg, Q.C, She can be contacted ai; 4 jf@obr-immigra-
tioncom, T

the Legality of the Iraq
War

continued from page 1
Edward €. Corgan, B.A, MA, LLE.

Canada as 1 Convention refugee.' It also raises political questions

about our relationship with our powerful neighbour to the
south. T

If American “war resisters” who desert the 118, Army are forced
to teturt o the United States, they face court marlial before a
military tribunal and possibly years in prison. The death penalty
rernains on the books in the U.$. s a possible punishment for
desertion during wartime. However, it is interesting to note that
the court martial of 1st Lt. Ebren Watada for refusing to fight in
Iraq ended i a mistrial.?

During the Vietnam War (1965-1973), more than 50,000
Americans came to Canada, refusing to patticipate in what they

V' Fora mor extensive discussion of vonscientious abjection as a basis [or muking a refagee
claim see dwand €. Corrigan, “Refusal 1o perfarm milisay service it 4 busis for tofigee
cloims fn Canada” 8 Imemigeation Law Reports (3d) 272-286.
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felt was an immoral war, Canada accepted them into our country.

At the time, Prime Minister Pierre Trudeau said: “Those who

make a conscientious judgment that they must not participate in

this war... have my complete sympathy, and indeed our political
approach has been to give them access (o Canada, Canada should

be a refuge from militarism.” Thirly years later, Canada is faced

with the same moral and legal question: the question of giving

refuge to those who refuse to fight in a U.S. led war.

In January 2004, Private 1st Class Jeremy Hinzman, a soldicr in
the 82nd Airborne Division, came to Canada secking refugee
status with his wife, Nga, and son, Liam. Hinziman had fought in
Afghanistan and considers himself an American patriot. Private
Hinzman said: “I signed up to defend my country, not carry out
acts of aggression.” He refused to fight in Iraq, a war he termed
Hlegal.’

This issue “is being watched with interest by fellow servicemen
on both sides of the border” According to reports, “[at] least 20
others have already applied for asylum and there are an estimated
400 in Canada out of more than 9,000 who have deserted since
the conflict started in 2003,™

In December 2004, the Canadian government intervened in
Finzman's hearing before Canada’s Immigration and Refugee
Roard, asserting that the legality of the war in Iraq bad no rele-
vance to his claim. The Board Member agreed that the legality of
the war was not an issue in the claim for refugee protection. |
After the Second World War, the Nuremberg Tribunal set out
impottant principles of international law. Those principles estab-
lished that soldiers have a moral duty, not a cholee, (o refuse to

carry out illegal orders, 1L is the opinion of noted international -

law expert Francis Boyle that George W. Bush's war against Iraq
is a war of aggression and constitutes a “Crime against Peace” as
defined by the Nuremberg Charter (1945), the Nuremberg
Judgment (1946), and the Nuremberg Principles (1950), as well
as by paragraph 498 of U.S, Army Field Manual 27-10 (1956).°

After the massive human rights abuses in the Second World War
and the persecution of the Jews, the International Military

5 Jonutbon Feanldin, LS. soldier on ot e baitle for refupee status” The Gurdinn (21
February 2604),

4 Durwan Cansphell,“Seldiers Hee 1o Caadin o avoid g duty” The Guindion {26 Mich
i

5 Franeis A Doyle, U8 ws Belligerent Oveupand Trac and the Laws of W™ CourterPfrich (2
e nsher 20058

Tribunal at Nuremberg described the waging of aggressive war as "
“essentially an evil thing ... [To] initiate a war of aggression ... is
not only an international crime; it is the supreme international
crime differing only from other war crimes in that it contains
within itself the accumulated evil of the whole™

The chief prosecutor at the Nuremberg Tribunal and Associate
United States Supreme Court Justice Robert Jackson wrote: “No
political or economic situation can justify” the crime of aggres-
sion. Justice Jackson also said: “If certain acts in violation of
treaties are crimes they are crimes whether the United States does
them or whether Germany does them, and we are not prepared
to fay down a rule of criminal conduct against others which we
would not be willing to have involed against us.” - o

A war of aggression has been termed a “Crime against Peace” and
is considered a war crime. Wars are only deemed legal under
international law if they are acts of self defence or if they are
expressly approved by the United Nations Security Council

Arthur Schlesinger, Ir., the distinguished American historian and
an advisor 1o President John P Kennedy, made the following
comment on the Bush doctring of unilateral pre-emptive war:
“Unilateral preventive war is neither legitimate nor moral, 118
fllegitimate and immoral™ Schiesinger drew an analogy to the
Japanese attack on Pearl Harbor: B o

One of the astonishing events of recent nmui'h:; is the presen-
tation of preventive war as a legitimate and moral instrument
of U8, foreign policy. This hag not always been the case. Dec.
7, 1941, on which day the Japanese launched a prcvéntivc strike
against the U.S. Navy, has gone down in history as a date that
will live in infamy. During the Cold Way, advocates of preven-
tive war were dismissed as a crowd of loonies, When Robert
Kennedy called the notion of a preventive attack on the Cuban
missile bases “Pear] Harbor in reverse,” and added, “For 175
years we have not been that kind of country,” he swung the
ExCom — President Kennedy's special group of advisors w

fram an airstrile to a blockade”

6 Majuie Cobin, “Aggessive War, Supreme Jaternationat Grime® by truthont | forspective {9
November 2004),

7 Migobss ). 8. Davies, " Vhe Crime of War: From Nareimberg fo Tatlujah. A review of current
international law regarding wars of aggression” 2 Magazine 18:2 (Febraary 2005),

& Arthur Schlesinger, Jr., “Unilateral Preventive Ware Wegitimate And Lamaoral” Los Angeles
Thines (21 August 202}
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" Schlesinger also made the following observation:

The policy of containment plas deterrence won the Cold War.
After the callapse of the Soviet Union, everyone thanked
heaven that the preventive-war loonies had never got into
power in any major country.

Today, alas, they appear (0 be in power in the United States.

Relvaptizing preventive war as preemptive war doesn’t change
its character. Preventive war is based on the proposition that it
is posstble to foretell with certainty what is to come,"”

The rationale given by the Bush Administration for invading
Iraq, namely that Saddam Hussein had links to the attacks on
September 11, 2001" and had ties to Al Qaeda™ have been proven
(o be false. In a poll conducted in September 2006 by Opinton
Research Corporation for CNN, a sample of American adults was
asked: “Do you think Saddam Tussein was personally involved in
the 11 September terrorist attacks, or not?” Forty-three percent of

those polled answered yes."

The alleged Weapons of Mass Destruction have also proven o be
& I
non-existent.' Virtually all of the “evidence” presented to sup-
- port claims of the Bush administration for the invasion including
“the “Niger Yellow Cake Uranium™ and “biological weapons
trailers™" have proven false or were outright fabrications, "™

10 i -

1 "fen days after the Semenbier 11, 2008, terrorist atlacks an the World Trade Center and the
Perlagon, Presiclent fush was tol in a highly classified briefing that the U3, intelligence

vormuily had s evidersee linking the Tragi regime of Saddam Hussein 1o the attacks and

- that there wag sl ceedible evidence thal Trig Tad any significant coltabotative ties with Al
Qe aceording 1o government records amed airvent and forpacy officials with Grsthand
knowledge of e matter” My Weis, "Bush Knew 9/21/01: No 9/11-lraq Connectlon,

They hid the evidence from e Hl" National Journat {21 Novernber 2005). .

. 12 “The CIA leurned in T Seplomber K2 Gom & high-level mentber af Saddam Hussein's
inner circle Ut brag et no past o present contact with Csanma bin Laden i {hat the lragi
leadter considlered bia Laden an enemy of the Baghdad reginte, uccozding 1o 4 cecent Senae
Intelfigence Compmittes report” Walter Pincus, “GIA Leamed in"02 That s Laden Had No
Iritg Vs, Report Says” The Washingionr Pose (1% Sepeber 2006},

13 Adom Brookes, "The Semate Tntelligence Committer hus found an evidenoe of Tioks between
tie regime of Saddam Huasein and al-Qaeda” BRC News (9 Seplember 2006},

14 Alan laaer, "Criticism Graws at LLS, Failure w Find [ Weapons™ Resifers (12 May 2003),
“Ihe Wit Hense hag acknowledged for the irst e tist s ley moment in post-war i,
the declaration by George Bush that “we Bivee Taund e weapons of wges dest raglio, wis
Based an intelligence known i Wishitgion (o be Sl by Ssemne Goldenberg, “White
Thouge admit frag WD ereor™ The Cowndian (83 April 2806).

15 Seyoionr M. Hersh, “Whio licd w whend” The New Yorker (3 Aprit 2003},

16 “Ires Mabile Labwewatovics” New York Tintes | Befirarial (13 May 20031 "['Tlhe Washingion

Pt yestendhy reported that the Bentagan had sent nine LS. and British weapans experts to
Traq) tur examine the teadlers, who eoncluded ey had nothing ta do with biological weapons,
and srmsmitted theiv nding o Waghington on May 27, 2003." Suzanme Goldenberg, “While
Heuge admits Iy WML erio™ The Guardinn (L3 April 2006),

Y Warren 1 Steobel imd John Waleont, “Meme: Dush made intel §it frag policy” Knight Richfer (5
June 20060, Ste ulso ™ Mhe seerel Downing Street mrento [on 1he rig Warl™ Tie Tames of
Jandelon {1 May 2005).

The Senate Intelligence Committee has found no evidence of
links between the regime of Saddam Hussein and al-Qaeds. ..
In a report ... it also found that there was little or no evidence
to support a raft of claims made by the U8, intelligence com-
munity concerning Iraq’s weapons of mass destruction.

The 400-page report was three years in the making, and 15
probably the definitive public account of the intellipence used
to justify the invasion of Irag.'*

No one has been prosecuted for presenting this false information
or for manufacturing fake evidence to su pport the drive to invade
Irag. However, the courts in Europe are mcrcaqmgly wcogmnng
that the invasion of Iraq was a criminal act,” ‘

According to the UN. High Commissioner for Human Righis
Loutse Arbour, the U.S. led war on terror has undermined the
global ban on torture, weakesing American moral authority on
human rights worldwide, “The principle once believed to be
the inherent right to physical integrity and dig-

unassailable
nity of the person — is becoming a casualty of the so-called war
on terrot,” Arbour said in a statement on Human Rights Day,

Arbour is a former Canadian Supreme Court Justice and a chief

~prosecutor for the UN, war crimes court for the former

Yugoslavia, She praised past U.S. leadership on expanding polit-

ical and civil rights because it allowed the Americans “to-lecture

others about their perforntances.” Arbour said, “[to] the extent

- that there’s a perception that there is a withdrawal from the high-
‘water mark of commitment to civil and political liberties, I think

it males it a lot more difficult for the United States to exercise
that kind of moral leadership on all hunyan rights issues” .

The UN, Commissioner of Human Rights “decried th,practices
in particular: holding prisoners in secret detention centers, which
she said was a form of torture, and rendering suspects to third
countries outside normal extradition procedures, that is, without
independent oversight” Arbour said, “{there] are a lot of human
rights that can be set aside in cases of emergency, Jots of them,
but not the right to life and not the protection against torture,”
The United States has denied using torture but it as avoided

08 Adum Brookes, “Irag war justifications Tnid haee™ BRC News (3 September 20063, Sec also
Colin Brown and Andy McSmith, *Riplomat’s suppressed document fays base the lies behind
[rany war” The Iedispenclent (1% Decentbwr 2006),

B George Monloit, *Tlie cowrts wre stating do aceepl Ot She war ggeinst Iraq is a crime” The
Crtmrelinn (17 Crottaer 2006),
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denying or confirming a Washington Post report that the CIA
runs secret centres in Fastern Europe to interrogate terrorism
suspects,”

The Uniled States has also come under heavy criticism for pris-
oner abuse and torture at the Abu Ghraib prison in Irag™ and the

Guantananio Bay prison in Cuba.” The heavy Joss of civilian life .

and the conduct of 1.8, troops has also been heavily criticized in
the ongoing occupation of Iraq.” Even British Prime Minister
Tony Blair has admitted that “raq is a disaster”™

Jeremy Hinzman lost his “conscientious objection” refugee case at
the Immigration and Refugec Board. He then applied to the
Federal Cowrt for a judicial review of the IRB decision rejecting
his claim. However, the Federal Court upheld the negative deci-
sion but the case has been referred to the Federal Court of Appeal.

T'he key issue is whether or not the legality of the war is a relevant
issue to the claim for protection, It will be interesting to sec the
decision of the Federal Court of Appeal, This legal question may
ultimately be decided by the Supreme Court of Canada.
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24 Murtin Lukacs, “There s oever been an American army as violest and tasrderons as e one
in frng-Pulitzer-winming investigative journalist Seyemout Tetsh slhmg Buast at MGl
uddress” The MeGH aily (31 Octaber 2006), See also "Boyond Abu Glirails detention and
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Policy Changes Affectmg
Marriages between
Same-Sex Couples

Camilla lones

On Tanuary 24, 2007, the Conservative government quietly
remaved one of the last legal restrictions againsl same-sex cou-
ples by allowing same-sex couples married outside of Canada to
be fully recognized as spouses for immigration purposes.,

Regulation 2 of Immigration and Refugee Protection Regulations
states that marriage “in respect of a marriage that took place out-
side Canada, means a marrtage that is valid both under the laws

of the jurisdiction where it took place and under Canadian law.™
This definition is applicable to all classes of persons whether they
are, or hope to become, a permanent restdent or temporary resi-
dent, and repardless of whether the marriage is between opposite
O Sae-5ex COH]_)!CS.

‘In June 2004, the Liberal government of Canada introduced a

policy for same-sex couples that differed from the treatment of
opposite sex couples. The policy recognized same-sex marriages
for immigration purposes, only if the marriage was performed in
Canada, and of course if one of the spouses was a Canadian cit-

izen or permanent resident, Tt also clearly stated: “1f you married .

outside Canada, you cannot apply to sponsor your. same-sex
partner as a spouse.” QOpposite sex mamages dld not fate the

sime restriction.

On July 20, 2005, the Civil Marriage Act® came into force. This act
legalized marriages between persons of l'he‘éameusex which
oceurred in any of the provinces or territories of Canada, The fol-
lowing requitements remain valid. Canadian citizens and perma-
nent residents can apply o sponsor their same-sex partner as a
spouse if they were fssued a marriage certificate by a Canadian
provinee ot territory on or after the following dates; | - '
Quebec (on or afier March 19,2004) -

Qutario {on or after June 10, 2003) ‘

British Columbia (on or after July 8, 2003)

Yukon (on or after July 14, 2004) o SR
Manitoba {on or after September 16, 2004) e el
Nova Scotia (on or after September 24, 2004)
Saskatchewan (on or after November 5, 2004) . =
Newloundland (on or after December 21, 2004) V R
New Brunswick (on or after July 4, 2005)

Al other provinces or territories (on or after Il.lly 20, 2005)

On January 24, 2007, NDP Member of Parliament Bill Siksay, a
member of Parliament’s Standing Committee for Citizenship
and Immigration, put forward a motion to end this policy
regarding  sponsorship Citizenship  and
Iminigration Minister Diane Finley responded 10, the com-
mitlee’s motion in a letier on January 24, 2007, saying that her
department “has maoved (o annul the interim policy on same-sex

applications.

marriage.” As a result, same-sex marriages fegally performed in
Canada and in foreign jurisdictions are now recognized for all
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